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Editor’s Note

This edition of The Ultimate Backup focuses on the recent string of big trial wins by RLS attorneys in both
Northern and Southern California. Through old-fashioned hard work and sharp-elbowed courtroom advocacy, RLS resoundingly pushed back on the recently
fashionable trend of criminally charging peace officers.
In the North, Senior Associate Nicole Pifari landed a haymaker blow to the former cop-hating district attorney of San
Francisco by securing a unanimous “not guilty” verdict on
behalf of the first San Francisco police officer charged criminally for an on-duty use of force. Nicole’s efforts not only
vindicated her client, but uncovered prosecutorial misconduct, exposing how low the anti-law enforcement district
attorney attempted to go to support his agenda of prosecuting cops. We believe, as do other observers, that Nicole’s
efforts played a big part in the district attorney’s ultimate
recall by the voters of San Francisco. In another Northern
California case, Principal Harry Stern and Associate Andrew Ganz successfully defended a Sonoma County deputy
from excessive force allegations, overcoming difficult initial publicity from body worn camera video and audio. On
the heels of that big win, Andrew quickly turned to another
case involving a Petaluma police officer and secured a not
guilty verdict for the officer charged with excessive force.
In the South, Senior Trial Counsel Michael Schwartz and
Associate Nicole Castronovo successfully defended a deputy sheriff criminally charged for his involvement in an
on-duty shooting incident. This was the first Los Angeles
County law enforcement officer to be charged criminally
for an on-duty shooting in more than two decades. The
case was another politically-driven prosecution by another
cop-hating (though former cop himself) district attorney
that could not withstand the scrutiny of a vigorous defense.
Another highlight in Legal Defense is Partner Ken YuPage 2

wiler’s superior court win that secured due process
rights for his client who was denied the opportunity to administratively appeal punitive action. In addition to granting injunctive relief the court awarded attorney’s fees to compensate for the employer’s
“arbitrary and capricious” denial of due process rights.
For the RLS Labor Group, Senior Associate Vance Piggot discusses new legislation providing pension benefit overpayment protections for retirees. In Workers’
Comp Corner, Associate Curtis Wheaton provides advice on navigating your rights in the era of COVID-19.
For the Injury Resource Group, new Associate George
Ellard discusses the importance of adequate Underinsured Motorist/Uninsured Motorist insurance coverage.
All in all, a busy past few months for the RLS team. To clients and friends of RLS, please enjoy this issue and stay safe!
LEGAL DEFENSE

Officer Found Not Guilty in Haymaker Blow to
San Francisco’s Anti-Police Former District
Attorney

A jury unanimously found Police Officer Terry Stangel not guilty in a landmark criminal case in San
Francisco, the first time a San Francisco police officer has gone to trial for an on-duty force incident.
The case concerned Officer Stangel’s response to a call
in which witnesses called 911 to report a male choking a female. Officer Stangel and his partner arrived, located the suspect, and began efforts to detain. The suspect resisted by attacking Officer Stangel’s partner, and
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“

Nicole Pifari uncovered serious misconduct by
Boudin’s investigators and prosecutors assigned
to the case.

when control holds failed, Officer Stangel used his baton to strike the suspect approximately seven times in
the legs. The officers eventually subdued the suspect,
who sustained a leg fracture from the baton strikes.
Approximately one year later, Chesa Boudin, then District
Attorney of San Francisco, charged Officer Stangel with
four felonies. Boudin immediately started making public
statements disparaging Officer Stangel, including implying Stangel’s force was racially motivated. Boudin’s comments to the media included numerous false statements of
fact, including the assertion that the officers had no lawful reason to detain the suspect, despite independent witness statements describing the suspect dragging his victim
through the streets in a headlock, picking her up off the
ground by her neck, and shoving her against a parked car.
Obviously keen to charge a cop in line with his political
aspirations and platform, Boudin caused his office’s Independent Investigation Bureau to investigate the matter.
This is where the DA’s Office’s alarmingly dishonest approach to “law enforcement” came to light. Through
painstaking review, RLS attorney Nicole Pifari uncovered serious misconduct by Boudin’s investigators and
prosecutors assigned to the case. Specifically, Pifari unearthed evidence that Boudin’s team overtly concealed
from the Police Department evidence which would have
led to criminal charges against the suspect for assault and
battery, and pressured an investigator to perjure herself
on Officer Stangel’s arrest warrant, both seemingly intended to promote Stangel’s prosecution. When revealed
during the trial, Boudin’s office’s misconduct became
front-page news in the City and a cause célèbre among
citizens intent on recalling Boudin from office. The revelations also caused the Chief of Police to temporarily
suspend his Department’s agreement with Boudin’s office concerning the investigation of on-duty uses of force.
In addition to exposing the prosecution’s misconduct,
Nicole also exposed the absurdity of the prosecution’s
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charges of felony excessive force against Officer Stangel, resulting in a “not guilty” verdict. The resounding win represents not only a victory for Officer Stangel, but a victory for those San Francisco citizens that
are tired of naked political ideology guiding prosecution
decisions in their city, no matter the facts of the case.
Once again, Nicole answered the call of justice on behalf
of those who serve.
Nicole Pifari is a senior associate with the RLS Legal
Defense Group. Nicole represents officers in criminal investigations and prosecutions, administrative
investigations, disciplinary appeals, and Brady list
appeals.

LEGAL DEFENSE

Los Angeles Jury Acquits First Peace Officer
Charged in an On-Duty Shooting in Over 20
Years

On
February
24, 2016, Los Angeles County Sheriff’s Deputy Luke Liu was working a double shift in the City of Norwalk. At briefing, Deputy Liu was informed that a homicide had taken place
at a gas station and the suspect was still at large.
While on patrol, Liu began running license plates in the
area of the homicide and received a return on a stolen
plate. Liu lost track of the car in the traffic, but later located
it at the gas station where the homicide occurred the night
before. As Liu approached the car with his overhead lights
on, the driver was standing outside the vehicle. When
Liu attempted to radio dispatch the vehicle plate number
to confirm the car was stolen, the driver – ignoring Liu’s
Page 3
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commands – suddenly jumped into the car. At this point,
Liu was standing in the narrow space between the driver
side mirror and the cement pylon at a gas pump. As Liu
ordered the driver to stop, the driver turned and reached at
something in his car, causing Liu to believe the driver was
reaching for a gun. Liu fired his pistol. The driver turned
the vehicle hard left, striking Liu’s leg, and then crashed
into the gas station sign. Liu immediately began to render aid to the driver and radioed for medical assistance.
The gas station where the shooting occurred was located near a community college and next to a busy bus
stop. Shortly after the shooting, a crowd began to amass
and aggressively approach Liu – filming and trampling
through the crime scene. The situation grew more chaotic as more deputies and fire personnel responded to
the gas station, all running through the scene in order
to assist Liu and aid the driver. At one point before the
scene could be contained, surveillance showed a large
SUV reverse twice and drive over the bullet casings.
On the night of the shooting, Liu provided a voluntary
statement to investigators. Ultimately, the Los Angeles District Attorney’s office filed voluntary manslaughter charges against him at the end of 2018 – nearly three
years after the incident and just a couple months before
the statute of limitations expired. The District Attorney at
that time, Jackie Lacey, was facing extreme political pressure to file criminal charges against police officers, making
Liu the unlucky victim of the District Attorney’s need for
a headline. Liu, in fact, was the first peace officer charged

“

The District Attorney at that time, Jackie Lacey,
was facing extreme political pressure to file criminal charges against police officers, making Liu
the unlucky victim of the District Attorney’s need
for a headline.

veillance videos from different points on the roof of the gas
station. The DA’s office took the poor quality surveillance
video, compressed it, magnified it, and spliced the two angles together as if they were one continuous shot. The DA’s
alteration of the video made it very pixelated creating the
illusion that Deputy Liu was running after the vehicle and
shooting. The DA’s office then provided the doctored video
to their force expert who deemed Liu’s actions unreasonable
and therefore illegal. Other problems with the DA’s presentation of evidence came to light. For instance, the DA’s office had their ballistics expert fire Liu’s service weapon at
a grass range and photograph the grouping of the casings.
Based on the altered video and the grouping of the shell
casings at the scene, the DA’s office argued Liu fired the fatal shots while running after the driver of the stolen vehicle.
Although the shooting occurred in 2016, it was not until
2021, nearly six years later, that Liu’s case was finally
tried. During opening statements, the DA’s office showed
their altered video which, if watched alone, could make a
juror think Liu had fired unlawfully. The defense presented
the surveillance video in its original state – two separate
videos synchronized side by side and decompressed. The
original videos showed that Liu was not running after the
vehicle and firing like the DA’s pixelated video appeared
to show. Instead, those videos revealed the altered DA video contained an optical illusion – the triangular hatchback
window of the suspect’s stolen vehicle when pixelated ap-

“

The original videos [...] revealed the altered DA
video contained an optical illusion - the triangular hatchback window of the suspect’s stolen
vehicle when pixelated appeared to be an extended arm holding a gun.

in an on-duty shooting in the last 20 years in Los Angeles.

peared to be an extended arm holding a gun. The actual decompressed and synchronized video showed that Liu was
running alongside the car, but with his hands at his side.

Michael D. Schwartz, Senior Trial Counsel for RLS, and
Associate Nicole Castronovo defended Liu against the
charges. In the discovery phase of the case, it was learned
that the filing decision was based in large part on two sur-

Inexplicably, the DA’s office continued to show the debunked video throughout its case. The prosecution’s force
expert testified he had only been provided the altered video
by the DA and drew his opinions that Liu acted unlawful
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from the misleading tape. When shown the actual video by
the defense, the expert conceded some of his misinformed
opinions. Nicole Castronovo cross-examined the prosecution’s firearms expert who admitted her experiment did
not recreate the conditions under which Liu fired. Notably, that the casings would bounce differently on the concrete of the gas station than the grass at the range. The
expert also admitted when she formed her opinions about
where the shooting took place, based on the casings, she
was unaware that the public, deputies, fire and an SUV had
all trampled through the scene. The prosecution’s ballistics expert had never been provided video of the scene.
During deliberations the jury only asked one question –
they wanted to see both the prosecution’s video and
the video in its original form again. After only six hours
the jury acquitted Liu.
Michael D. Schwartz is senior trial counsel for RLS.
For the past 18 years, Michael has represented peace
officers in some of the toughest and most noteworthy
criminal cases venued in Southern California.
Nicole R. Castronovo is an associate with the firm’s
legal defense group, specializing in criminal defense.
Nicole also represents employees in administrative
matters.

LEGAL DEFENSE

Sonoma Deputy Acquitted of Homicide and Felony Assault Charges
Harry S. Stern

trial team.
In November of 2019, Deputy Blount responded to
a notification that a stolen car – taken in an armed carjacking – was spotted being driven in the outskirts of
Sonoma County. The car and suspect were found by
Blount and several of his fellow deputies, but commands to pull over and surrender were refused.
A pursuit ensued, reaching speeds as high as 70 miles
per hour on dark, narrow, winding country roads. After several minutes, a successful “PIT” maneuver forced
the car off the road. Deputies began shouting commands at the suspect with firearms drawn. Instead of
complying, the suspect raised his hands and then quickly moved them down again out of sight behind the car
door. This caused concern to all on scene that the suspect was reaching for the weapon used in the carjacking.
Fearing a dangerous stalemate, following yet another dip
of the hand out of sight, Deputy Blount quickly walked
to the driver’s side of the suspect car and demanded he
open the door. The suspect refused to comply, instead
rolling down the window while fumbling with something down and out of view. Blount took this opportunity
to grab the suspect’s arm and both he and a fellow deputy began struggling with him as he resisted their efforts.
Blount punched the suspect on the side of the head. Moments later the suspect bit both deputies, hard. This desperate attack upped the ante. Blount grabbed the suspect
by the hair and slammed his head into the window frame.
Another deputy tased the suspect, which did not induce
compliance, causing Blount to apply a carotid restraint.
Multiple deputies then pulled the suspect out of the car.
As soon as the suspect was out of the car, the assembled
deputies saw that his breathing was labored. They immediately called for an ambulance and soon started CPR.

Sonoma Deputy Sheriff Charlie Blount was acquitted by
a jury of charges of homicide and assault under color of
authority, in yet another win for the RLS criminal defense
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The Sheriff of Sonoma County immediately
panicked when the videos went public and,
instead of waiting for the investigation to
unfold, publicly condemned Deputy Blount.
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Then, the deputy who had checked in on the carjacking
victim looked at the suspect and informed everyone that
the man that they had just struggled with was actually
the owner of the car, who had neglected to tell authorities he had recovered his stolen vehicle from the carjacker. The suspect was declared deceased at the hospital.
The entire incident was captured on body-worn camera,
depicting a violent struggle that didn’t look particularly pleasant. The Sheriff of Sonoma County immediately panicked when the videos went public, and instead
of waiting for the investigation to unfold, publicly condemned Deputy Blount. The case became international
news, including sensational headlines with the standard
inaccurate factual account of what actually occurred.
Of course, the District Attorney charged Deputy Blount
with manslaughter and assault under color of authority.
Principal Harry Stern and Associate Andrew Ganz defended Deputy Blount at trial. The prosecution argued that
Deputy Blount was criminally reckless when he decided
to move forward and approach the car, allegedly setting in
motion the chain of events that led to the suspect’s death.
Among other key trial moments, Andrew Ganz exposed the
coroner’s flawed theory on causation of death, armed with
medical records that made it clear the suspect was someone
who could die at any moment: a substantially enlarged heart,
hypertension, pulmonary disease, tied to an oxygen tank,
with a lethal amount of methamphetamine in his system.
It took the jury only seven hours over two days to unanimously acquit Deputy Blount.
About the author:
Harry Stern is a principal of RLS, and the firm’s
co-managing partner. His practice is focused on civil
litigation and criminal defense as well as complex
administartive matters.

LEGAL DEFENSE

A Perfect (and Passing) Storm
Andrew M. Ganz

On April 29, 2022, after brief deliberations, a Sonoma County jury acquitted Petaluma Police Sergeant
Lance Novello of assault and battery in a case that epitomized the overreach and injustice of the current crusade to criminally charge and convict police officers.
Sergeant Novello served the public for approximately 35 years – first as an EMT/paramedic, and then for
nearly 20 years as a peace officer. During the summer of 2020, however, he found himself squarely
in the crosshairs of the Sonoma County District Attorney and would stay there for nearly two years.
On July 20, 2020, Novello was dealing with an unrelated call at Petaluma Valley Hospital (PVH) when he noticed a young adult female causing a scene in the emergency room. She was falsely claiming that hospital staff
dropped her on her head, accusing them of racism, and
threatening to sue. A couple of hours earlier she caused
a serious vehicle collision when she t-boned a group of
teenagers in a Camaro and then falsely asserted it was
their fault. The woman also claimed the teenagers physically threatened her, implying that they were violent
thugs and gang members because of their Latino ethnicity.
When Novello later encountered the woman in the hospital parking lot along with other officers, she was demanding that her mother be placed in handcuffs and
locked up for allegedly driving over her foot. It was
easily and quickly determined that no crime had oc-
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curred. But the officers (including Novello) felt an obligation not to leave her sitting in her mother’s borrowed
car, which was parked in the emergency room driveway
(the woman totaled her mother’s car in the earlier crash).
After a newer officer erroneously told the young woman that she was detained, Novello felt obligated to step
in and tell her she was free to leave because she was
not being detained. The woman then asked again if she
was detained, and Novello repeated that she was not.
Novello added that the woman needed to start listening. He told her twice, in a calm but firm tone to “shut
[her] mouth and listen.” Although most rational people observing the young woman’s behavior would agree
with his assessment, this apparently was not what she
or the Petaluma Police Department wanted him to say.
For the next several minutes, the woman made allegations
of racism and demanded Novello’s name and badge number. Novello did not immediately concede to the young
woman’s demand for his name and badge number. Instead,
he wanted to evaluate options for ending the stalemate that
had gone on for far too long. Novello wisely removed himself from the situation and went to speak with the woman’s
mother, who acknowledged her daughter’s behavior as
all too familiar. After speaking with the mother, Novello
walked back to the general vicinity of the young woman.
She was rummaging around in the parked car, and eventually emerged with a piece of paper and pen. As she walked
quickly towards Novello, he figured it was a good time
to give her what she was yelling for: his name and badge
number. After all, it was right there on his uniform, and she
was walking up to him. Novello took a step toward her with
his hands on his hips and as the young woman got closer
he presented his uniform to her and said “[I]t’s right there.”
They bumped into each other and made slight contact as
Novello pointed to his chest. This all happened within
seconds. Novello’s “decision” (to the extent there was any
real thought behind his actions) to provide the woman with
his information in this manner was in-the-moment and
almost sarcastic. The “bump” was entirely unintentional.
The young woman, already in an artificial rage, went utterly apoplectic at this point. She screamed and started moving her pen to within an inch or two of Novello’s eyes.
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He grabbed her wrist and held it down for a few moments
until the threat abated. The young woman (erroneously)
thought the other officers’ body worn camera were not
filming at that time and took the perceived opportunity
to make several false allegations. She accused Novello
of touching her breast with his hand, called him a racist
in various ways, and yelled other exaggerations and lies
about the incident. After criminally assaulting Novello
with the pen, and arguably providing false information to
officers in violation of the law, she committed a battery on
her mother in front of several Petaluma officers by pinching her hard on the arm. The young woman said she was
going to get a lawsuit out of it and was going to “get paid.”
The young woman ultimately faced no criminal charges or
other liability for her crimes and defamatory statements,
but she was an ideal vehicle for the Sonoma County District Attorney – who was about to face a recall effort based
on allegations that she “ignored issues of inequality, injustice…prevented the release of police body camera recordings, disproportionately incarcerated minorities, and
abused her powers to pursue personal vendettas.” Based on
perceived political necessity, the District Attorney charged
Novello with two crimes: Assault Under Color of Authority and Battery. The charges related specifically and only to
the so-called “chest bump.” Novello faced the possibility
of a year in jail for the momentary and accidental bump.
As those of us familiar with the process of citing, arresting,
and charging people with crimes know, this sort of contact
is not a crime. Even an intentional shove with no injury
is rarely, if ever, charged by a prosecutor. In reality, the
criminal justice reform and progressive prosecution movements have led to a significant reduction in the charging
of misdemeanor cases and decisions not to charge some
of the most serious crimes. Even so, the politics of the day
dictated that Novello needed to be “held accountable.”
As shocking and upsetting as the District Attorney’s decision was to Novello, his own Department’s abandonment
of him was even more hurtful. They simply were unwilling to put this matter in the proper perspective and provide any support to him. After all, this was the summer of
2020, and many department heads lacked the courage to
suggest that a charged officer was not a violent racist. A
Page 7
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true leader, of course, would have publicly and unapologetically stated that while there were portions of the incident that were not approved of by the Department, Novello’s actions were not a crime and have never been a crime.
The career to which Novello devoted decades of his life
was now over. He never worked another day for Petaluma.

reality so often presented for political or personal gain.
The jurors were furious and given a wake-up call about
how bad this phenomenon has become. But, I am hopeful that this storm is finally passing, and that reasonable,
honest and good people shine in the long run. Novello is
one of the good people, and he is officially NOT GUILTY.
About the author:
Andrew M. Ganz is a trial attorney in the RLS Legal
Defense Practice Group. Andrew defends public
sector employees in criminal matters, administrative
investigations, critical incident investigations, and
disciplinary appeals. Prior to joining RLS, Andrew
worked as a prosecutor for more than 13 years,
during which time he handled virtually every type of
criminal matter.

The mistreatment of Novello continued throughout the
criminal proceedings against him. In an effort to put the
matter behind him, Novello asked the District Attorney for statutory “diversion,” which affords first-time
offenders a way to keep certain convictions off their records. But the District Attorney objected to allowing this
first-time “offender” to receive the benefit of the law.
As the case grinded its way through multiple hearings over many months, it finally went to trial in April
2022. A jury of 12 citizens plus 3 alternates were required to devote two weeks of their lives to sitting
through a trial about a momentary, accidental, tapping
of torsos based largely on the testimony of an accuser who was less credible than a 2 year-old with frosting
all over her face claiming the baby sister ate the cake.

LABOR

Legislature Provides Pension Benefit Overpayment Relief for Retirees
Vance Piggott

This was the pinnacle of absurdity. The incessant information/propaganda pumped through all forms of media and echoed for the next several months and years
resulted in a public servant facing criminal charges for
something that no violent criminal would ever be so
much as cited for. This abuse of the system basically ruined Novello’s life and tortured him in the process.
But the end of the story provides some glimmer of sunshine that I believe will continue to break through. After
the quick acquittal, several jurors made a point to walk over
to Novello as he shared the emotional moment outside of
the courtroom with his family. They felt compelled to express their displeasure with the fact that he had been put
through this, and then a heartfelt, “[T]hank you for your
service” followed by a touching handshake. Novello and I
both could not help but think about how this was more than
he ever got from his former employer of nearly 20 years.
People are tired of being manipulated by distortions of
Page 8

On September 27, 2021, Governor Newsom signed Senate Bill 278 into law. SB 278 provides much needed relief to CalPERS retirees whose pension benefits are
unexpectedly reduced as a result of their former employer misreporting pensionable compensation prior
to retirement. SB 278 appropriately shifts the economic burden associated with correcting reporting errors
to the employer rather than making individual retirees solely responsible for the employer’s mistakes.
CalPERS has the right and obligation to recalculate an
employee’s retirement benefit to correct errors and ex-
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clude any improperly reported compensation. Previously, when CalPERS determined that a portion of a retiree’s
final compensation was improperly reported and must be
disallowed, CalPERS sought repayment from the retiree
for the overpayment of pension benefits, often resulting in
the reduction of the retiree’s pension benefit in perpetuity.
In the vast majority of cases, the retiree had no recourse
against their former employer for the repayment of disallowed pension amounts or for the loss of future pension
benefits. Therefore, prior to SB 278, retirees were the only
party adversely affected by a CalPERS determination that
a former employer incorrectly reported compensation.
This was the result even when a retiree had every reason to
believe his or her retirement benefit was properly calculated and had no say in the reporting of their compensation.
SB 278 takes a significant step in the right direction to fix
this flawed process by adding section 20164.5 to the Government Code. Section 20164.5(a) defines “disallowed
compensation” as compensation reported to CalPERS by an
employer which CalPERS subsequently determines is not
in compliance with the Public Employee Pension Reform
Act (PEPRA) or other administrative regulations. Compensation typically is disallowed when a CalPERS member
agency incorrectly reports compensation to CalPERS or the
compensation does not meet the requirements for pensionable compensation because of how the compensation is described in the applicable collective bargaining agreement.
SB 278 specifies that when disallowed compensation is
discovered in a retiree’s final compensation, contributions
made by the employer based upon the disallowed compensation will be credited to the employer. In addition, where
certain conditions are met, the employer must: pay CalPERS the full cost of any overpayment and pay a penalty
of twenty percent for the actuarial equivalent of the disallowed compensation. Ninety percent of this penalty will
be paid to the employee as restitution for the decreased
pension benefit going forward. Although this will not
make the retiree completely whole for the loss of the disallowed compensation, it does relieve the retiree of the burden to repay a large overpayment of pension benefits and
helps minimize the reduction in future pension benefits.

RLSLawyers.com

SB 278’s amendments will apply when:
(1)
The compensation was reported to CalPERS and contributions were made on the compensation while the member was actively employed,
(2)
The item of compensation was agreed to in a collective bargaining agreement between the employer and
the retiree’s labor organization at the time of retirement and
the parties did not know the compensation was disallowed,
(3)
CalPERS’s determination that compensation is disallowed was made after retirement, and
(4)
The member was not aware that the compensation was disallowed at the time it was reported.
When CalPERS identifies disallowed compensation for a
current employee, all contributions paid by the employer will be credited against future contributions and all
contributions paid by or on behalf of the employee will
be returned to the member. When these situations arise,
we strongly encourage the labor organization to renegotiate the relevant contract language in order to ensure the compensation is pensionable going forward.
In addition to the above, as of January 1, 2022, employers
will have the ability to submit items of compensation to CalPERS for a determination as to whether the compensation is
pensionable. This process will hopefully help avoid unexpected problems with the pensionability of compensation
provided by a collective bargaining agreement and afford the
parties a chance to fix any issues with reporting of that compensation and/or the contract language covering the same.
The attorneys at RLS are already handling cases that implicate SB 278 and are working with CalPERS to protect retiree rights when previously reported compensation is subsequently disallowed. If you receive any correspondence
from CalPERS which indicates that any aspect of reported
compensation has been disallowed, we encourage you to
promptly reach out to our office for review and advice.
About the author:
Vance Piggott is a Senior Associate with the firm’s
Collective Bargaining and Legal Defense Groups.
Vance regularly litigates pension benefits on behalf of
labor association clients and individual retirees.

Page 9

THE ULTIMATE BACKUP

ISSUE 5, AUGUST 2022

Published by Rains Lucia Stern St. Phalle & Silver, PC

LEGAL DEFENSE

Injunction and Attorneys’ Fees Issued Against
City for Violating an Officer’s Due Process
Rights
Ken Yuwiler

In mid-2020, one of the Field Training Officers (“FTO”)
at the Redondo Beach Police Department was temporarily
assigned a trainee because the trainee’s assigned FTO was
ill. The newly-assigned FTO advised her supervisors that
she had a known medical condition which caused her some
apprehension about being exposed to COVID-19, and that
the trainee temporarily assigned to her had made comments
that caused the FTO some concerns about her exposure.
Thus, the FTO asked if the trainee could be reassigned to his
original FTO. The Department declined. Unfortunately, the
FTO’s husband’s schedule also changed which caused her
to advise her supervisors that she now had child care issues.

RLS Partner Ken Yuwiler was brought in to represent the
FTO. Ken advised the Department that it had a legal duty
to provide the FTO with an administrative appeal based on
the California Supreme Court decision in White v. County
of Sacramento (1982) 31 Cal.3d 676. In White, the Court
held that dismissal, demotion, suspension, reduction in salary and written reprimand are “per se disciplinary” or “punitive” in nature, “without regard to the reason for which
they are imposed,” and that “[o]ne of the basic protections
[of the Public Safety Officers Procedural Bill of Rights Act]
is the right to an administrative appeal of punitive actions.”
The Department persisted in its refusal to provide the FTO
with procedural due process and an administrative appeal.
Given no choice, the POA and the FTO filed a petition for
writ of mandate in superior court. The court determined that
the Supreme Court decision in White controlled and that the
Department violated the FTO’s rights. Therefore, the court
ordered the Department to reinstate the officer to her FTO
position and pay her all backpay and benefits, plus interest.
In addition, because there was evidence the Department
had done this in the past, the court also granted an injunction preventing the Department from similarly violating
officers’ rights in the future, and awarded attorneys’ fees
to the POA and FTO, after finding that the Department’s
refusal to comply with the law was arbitrary and capricious – a very rare finding and difficult legal showing.
About the author:
Ken Yuwiler is a partner with the RLS legal defense
group, representing clients in administrative investigations and disciplinary appeals.

The Department initially accommodated the FTO. However, shortly thereafter it reversed course and claimed that
the FTO had made herself unavailable to do the job such
that she was deemed to have resigned from the FTO position. Thus, the FTO lost her position and the associated
differential pay. The Department, however, unlawfully denied the FTO her due process right to a notice of intent,
Skelly hearing, and administrative appeal. This was not the
first time the Department had deprived its officers of their
due process rights. The POA attempted to informally convince the Department to follow the law, but to no avail.
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Victories, Verdicts, and Settlements
Officer Struck While Conducting a Traffic Collision
Investigation

RLS Attorney
Joseph R. Lucia

Plaintiff Smith v. Defendant Johnson

Settlement Award:
$739,135.80

Facts & Allegations

Injuries/Damages

Officer Smith was conducting a traffic collision investigation at an intersection. He parked his patrol car in the
number 3 lane with approximately 8 to 10 cones tapering
behind the patrol car for traffic control. The emergency
lights on his patrol car were activated. In addition, the directional arrow stick was lit to direct drivers to move to
the left, around his patrol car and the investigation area.
In the process of conducting the accident investigation, Officer Smith walked back to the driver’s side door of his patrol vehicle. As he was about to open his car door, Defendant Johnson drove so close to the number 3 lane that she
hit Officer Smith across his low back and buttocks with her
passenger side mirror, causing it to fold. Officer Smith was
pushed forward into his patrol car from the force of being hit.
Defendant Johnson claimed that she never saw Officer
Smith standing next to his driver’s side door and upon
feeling an impact, she thought she had hit the patrol car.

Plaintiff alleged that he suffered injuries to his low back
and hip. Due to these injuries, plaintiff alleged he was unable to return to his employment with the Police Department. Economic damages in the case depended on when the
plaintiff would have retired from the Police Department.
Defendant denied liability and the extent of Plaintiff’s claimed injuries and damages. Defendant alleged that plaintiff’s injury was minor and did not result in significant physical restrictions that would
otherwise prevent him from performing the full scope
of his law enforcement duties and responsibilities.

Plaintiff Smith alleged that Defendant Johnson failed to
keep a proper look out for pedestrians, despite obvious cues
and signals that emergency personnel were present. He
further alleged that Defendant Johnson failed to drive with
a safe distance between the number 2 lane and number 3
lane, causing her vehicle to be too close to Plaintiff Smith.
Result
Plaintiff was able to obtain a settlement of $739,135.80
from Defendant’s insurance.
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Injury Resource

Protect Yourself from Uninsured and Underinsured Motorists
George Ellard

Although California requires all non-commercial automobile drivers to be insured for a minimum of $15,000,
which is typically never sufficient, there are many drivers
who are not insured at all. These drivers are commonly
of limited means, so depending upon their personal assets in litigation to make you whole is usually a losing
proposition. In such cases, a plaintiff’s attorney should
first determine if the driver has sufficient personal assets, and, if there are not, seek alternative means to help
you receive adequate compensation for your injuries.
Often, your own automobile insurance policy can provide
you with the protection you need. For most policies, there is a
coverage provision for Underinsured Motorists/Uninsured
Motorists (“UM/UIM”). You can find this on the Declarations Page of your policy, which is the page that lists all your
coverages and the amounts of coverage. This is commonly
one of the first pages of your automobile policy and will
state the amount of UM/UIM coverage applicable to you.
It is important to ensure your UM/UIM coverage amount
is as much as you can afford to pay, because this is the
coverage that will step in and cover your losses if you
are injured by an uninsured or underinsured driver.
If you are injured by an uninsured driver, and you have
$100,000 in UM insurance coverage, you can seek up
to $100,000 from your own automobile insurance policy. Or, if you are injured by an insured driver with a
Page 12

$15,000 policy and your UIM coverage is $100,000,
you can receive $15,000 by the driver and get up to
$85,000 to reach your $100,000 UIM insurance policy limit. Note that if you do not receive the limit from
the driver’s insurance policy, then you cannot proceed
against your own insurer in the UM/UIM case. You
must receive the maximum of the driver’s policy before
you can proceed against your own insurance company.
The UM/UIM “underlying” case against the responsible
driver (the driver is the defendant; you are the plaintiff)
is managed by the trial court. After that case is resolved,
then the UM/UIM case is handled in private arbitration
pursuant to your automobile insurance policy (almost
every insurance policy requires this). Private arbitration in this setting can be more efficient and less costly
than court, so do not be immediately discouraged by this.
A very important point is that you should ensure that your
UM/UIM insurance coverage is large. Yes, this is more
expensive, but it is an insurance against someone having
no assets who may injure you or your family. A common
problem is that insurance agents do not discuss this issue
with you (the insured) either because they do not understand the ramifications or because they are instructed to
not discuss this with you. This is a very troubling problem that might create insurance bad faith issues, resulting
from the insurers being reluctant to incur these potential
loss burdens. Thus the insurer may want your low-level
UM/UIM premium and not want to be exposed to additional UM/UIM liability. When discussing increasing your
UM/UIM coverage with the broker/agent, ask them how
your premium is affected should you be paid on a large
claim. It should not have any impact since you pay more
for that coverage and the injury was someone else’s fault.
Be smart and prepared! Acknowledge that uninsured
and underinsured drivers are everywhere and the best
way to protect yourself is to be adequately insured.
About the author:
George Ellard is a senior associate with the RLS Injury Resource Group, representing clients in all matters
of personal injury civil litigation.

RLSLawyers.com

THE ULTIMATE BACKUP

ISSUE 5, AUGUST 2022

Published by Rains Lucia Stern St. Phalle & Silver, PC

WORK COMP CORNER

Navigating the COVID-19 Presumption & Dealing with Denied
Claims
Curis Wheaton
Work Comp Corner is a regularly occurring column that will
provide insight into how workers’ compensation works and
address frequently asked questions. It is not meant to be legal
advice. Please contact an RLS workers’ compensation attorney
should you have specific questions regarding your potential case.

In September 2020, as our first collective year of the
pandemic crawled onwards, California passed into law
its newest workers’ compensation “presumption” for
COVID-19 illnesses with uncharacteristic swiftness.
The law actually set forth two distinct sets of criteria, with an injured employee’s occupation determining
which set of requirements apply. Public safety officers,
whose inherent job duties place them in harm’s way,
are covered by the less cumbersome of the two criteria:
1. You must test positive for COVID-19. The presumption specifically requires a polymerase chain
reaction (PCR) test.
2. You must have worked for your employer, at your
usual place of employment, within 14-days immediately preceding the date the sample was taken for the
positive PCR test.
Notwithstanding these straightforward requirements,
employers continue to deny COVID-19 illness claims
when presented with any feasible opportunity. The
goal for this edition of Work Comp Corner is twofold: (1) provide guidance for
filing COVID-19
claims to preempt possible denials, and (2) explain the process for challenging an existing denial.
Who is covered by the presumption?
It’s important to recognize the public safety officer classifications covered by the COVID-19 presumption are
somewhat narrower than for other qualified benefits (such
as Labor Code section 4850 leave without the loss pay).
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The presumption specifically applies to most peace officers and active firefighters. If you are unsure whether your
specific classification is covered by the presumption, the
RLS workers’ compensation team is available to assist.
Filing the Claim.
Denials in COVID-19 injury cases often result from the
claim having been filed without sufficient supporting information to justify the application of the presumption.
Workers’ compensation administrators are indeed obligated to complete an investigation into whether there
is a positive PCR test and the employee’s work history prior to that test. In practice, however, the capability of claims administrators to timely complete
these investigations has been less than satisfactory.
The injured employee must be proactive about directly providing a copy of their positive PCR test with
their claim form at the outset of the case. The same
should be done with respect to a statement of work history within the 14 days preceding the positive test.
Doing so takes away the most common justification adjusters use to deny cases, claiming that additional information is needed before a decision can be made. Seizing the
initiative to proactively establish the presumption forces
the adjuster to either accept the case, or disclose whatever evidence they think rebuts the presumption up front.
What if my employer claims I got COVID-19 from
somewhere other than work?
The COVID-19 presumption is rebuttable and may
be controverted by other evidence. The question as to
what evidence is sufficient remains unresolved. However, if we look to other workers’ compensation presumptions for reference, it would appear employers
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should bear a high burden to overcome the presumption.
What ultimately may be a sufficient showing must also
be evaluated in light of the constantly evolving science underlying our understanding of COVID-19.
Example: A deputy sheriff tests positive for COVID-19 (by
PCR test) on the 15th of the month. In the two weeks preceding the positive test, the deputy performed their usual duties
for 10 days and traveled for vacation the other 4 days. The
presumption applies. The employer, however, claims the
COVID-19 infection was more likely than not the result of
travel exposure, not work exposure, and denies the claim.
Ultimately, this is a medical question to be addressed by
a qualified medical evaluator, at least in part. If the doctor
endorses the possibility that the COVID-19 infection was
the result of vacation, has the presumption been rebutted?
In this writer’s opinion, the answer is no. A mere possibility COVID-19 was transmitted from a non-industrial source
means nothing unless paired with a concurrent opinion
that the COVID-19 infection could not have come from
work. Simply introducing alternate potential sources for
the infection is not sufficient. There must be a showing that
work could not have been a viable source of the infection.
My claim was denied because I recovered from
COVID-19 without residual symptoms.
Another common justification offered for denying a claim is that the employee recovered from illness and safely returned back to work after the
quarantine period with no lingering symptoms.
This improperly conflates two distinct concepts: injury and
permanent impairment. Whether a compensable injury occurred is a separate, unrelated inquiry from whether an employee suffers permanent impairment from that same injury.

addition to medical treatment if indicated by a physician.
This same logic applies to claims for COVID-19 illness.
A full recovery from the illness, as it seems the large
majority of cases will accomplish, does not bar entitlement to a compensable workers’ compensation claim.
About the author:
Curtis Wheaton is an Associate with the RLS Workers’
Compenstion Group. He specializes in representing
injured private and public sector union employees.

RLS would like
to congratulate our
attorneys selected to
2022 Super Lawyers.
No more than 5%
of all attorneys are
selected to Super
Lawyers.

Think of a more conventional scenario: a sprained ankle
occurring at work. The injured employee recovers within
two weeks and is able to return to work without any limitations. The full recovery from injury without any permanent
functional loss does not somehow erase the fact that the injury occurred in the first place. The employee remains entitled to temporary disability benefits (or Labor Code section 4850 benefits in the event they are a safety officer) in
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